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t he Board.
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Bef ore PAK, OVWENS and LI EBERVAN, Adm nistrative Patent Judges.
OVNENS, Adm ni strative Patent Judge.
DECI SI ON ON APPEAL

This is an appeal fromthe exanminer’s final rejection of
clainms 27, 30-33 and 56-69, which are all of the clains
remai ning in the application.

THE | NVENTI ON

Appel lants claima fuel conposition which includes a

liquid petroleumfuel and an oil sol ubl e di spersant conpri sing

an oil soluble reaction product of a recited hydrocar byl
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substituted C, to C, di carboxylic acid producing material and
a specified basic reactant. Caim27 is illustrative and
reads as foll ows:

27. A fuel conposition conprising (i) a liquid petroleum
fuel and (ii) an oil sol uble dispersant conprising an oi
sol ubl e reaction product of a reaction mxture conpri sing:

(a) a hydrocarbyl substituted C, to C,
di carboxylic acid producing material forned
by reacting olefin polymer of C, to C,
nonool ef i n havi ng a nunber average
nmol ecul ar wei ght of about 1500 to 5,000 and
a C to C, nonounsaturated acid materi al
wherein the substituted material has a
functionality ratio of fromabout 1.05 to
1. 25 di carboxylic acid producing noieties
per nol ecule of said olefin polynmer used in
t he reaction; and

(b) a basic reactant selected fromthe group
consi sting of polyam ne, polyhydric
al cohol, am no al cohol and m xtures
t her eof .

THE REFERENCE

Mei nhardt et al. (Meinhardt) 4,234,435 Nov. 18,
1980

THE REJECTI ON
Clains 27, 30-33 and 56-69 stand rejected under 35 U. S. C
8§ 102(b) as being anticipated by Meinhardt.

OPI NI ON
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We have carefully considered all of the argunents
advanced by appellants and the exam ner and agree with
appel l ants that the
af orenenti oned rejection is not well founded. Accordingly, we

reverse this rejection

In order for a clainmed invention to be antici pated under
35 U.S.C. 8 102(b), all of the elenents of the claimnust be
found in one reference. See Scripps dinic & Research Found.
v. Cenentech Inc., 927 F.2d 1565, 1576, 18 USP@d 1001, 1010
(Fed. Gir. 1991).

Appel lants’ clainms require a fuel conposition which
i ncludes an oil soluble reaction product of the recited
di carboxylic acid producing material and basic reactant. The
exam ner argues that Meinhardt teaches that the acylating
reagent itself, i.e., the dicarboxylic acid producing
material, can be used as an additive for |ubricant and fuel
conpositions (col. 19, lines 53-55), and that Mei nhardt

teaches at colum 44, lines 61-64 that the acyl ating reagents
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can be reacted with pol yam nes and/or pol yhydric al cohol s.
The portion of the reference relied upon by the exam ner for
t he second of these teachings, however, pertains to m neral
oils (col. 44, line 61 - col. 45, line 10). The exam ner has
provi ded no evidence that one of ordinary skill in the art
woul d have interpreted the term“mneral oils” to include
fuels. Mreover, throughout the reference, Meinhardt refers
to the reaction products of the acyl ating reagents and

pol yam nes

and/ or pol yhydric al cohols as being additives for |ubricants.
Consequently, we find that the exam ner has not carried the
burden of establishing a prinma facie case of anticipation of
appel l ants’ clai ned i nvention over Mei nhardt.

Al so, for the follow ng additional reason, we find that a
prima facie case of anticipation has not been established by
t he exam ner.

Appel lants’ clainms require that the hydrocar byl

substituted dicarboxylic acid producing material has a
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functionality ratio of fromabout 1.05 to 1.25 dicarboxylic
acid producing noieties per nolecule of olefin polynmer used in
the reaction. The “used in the reaction” phrase indicates
that the functionality ratio is based on the total of both the
reacted and unreacted pol yol efin (specification, page 8, lines
17-22). Meinhardt’s acylating agent has within its structure
an average of at least 1.3 succinic groups for each equival ent
wei ght of substituent group, wherein the substituent group is
derived froma polyal kyl ene (col. 3, lines 52-61; col. 4,
i nes 18- 20).

Appel l ants argue that Meinhardt’s ratio, |ike appellants’
ratio, is a functionality ratio, rather than being a

succi nati on

ratio, and is different in quantity than appell ants’
functionality ratio (brief, pages 5-6). A succination ratio
differs fromappellants’ functionality ratio in that the
succination ratio is based upon only the reacted pol yner,

i.e., that which is substituted with succinic groups (brief,
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page 5).! Thus, a succination ratio is equal to the
functionality ratio if all of the polyner reacts, and
otherwise is greater than the functionality ratio (brief, page
6) .

To decide the issue of anticipation we need not nake a
finding as to which ratio Minhardt discloses because, first,
if Meinhardt’s ratio is a functionality ratio, it is different
in quantity than that recited in appellants’ clains and,

t herefore, Meinhardt does not anticipate appellants’ clainmed

i nvention. Second, even if Meinhardt discloses a succination
ratio, it would not be possible to cal cul ate the correspondi ng
functionality ratio because there is no disclosure in

Mei nhardt of the fraction of the polyner which is substituted

W th succinic groups. Thus,

it would not be possible to determ ne whether Mei nhardt

antici pates appellants’ clainmed invention.

'The fornmulas for calculating a functionality ratio and a
succination ratio are shown in appellants’ brief (pages 5-6).

6
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The exam ner appears to argue that 1) Meinhardt’s
exanpl es upon which appellants’ calculated functionality
ratios of 1.55 to 1.69 (brief, page 5) are based have
pol yol efi n: di basic acid ratios of about 1:2, 2) Mei nhardt
teaches that the pol yal kyl ene: acidic reactant rati o can be at
least 1:1.5 (col. 17, lines 28-30), 3) multiplying, say,
appel lants’ calculated 1.64 functionality ratio by 1.5/2 gives
1.23, which falls within appellants’ recited functionality
rati o range of about 1.05 to 1.25, and 4) therefore, Meinhardt
antici pates appellants’ clained invention (answer, page 5).
This argunent is based upon functionality ratio, which is
cal cul ated using the fornmula on page 5 of appellants’ brief,
being directly proportional to charge ratio regardl ess of
conposition, and the exam ner has not established this
rel ati onship. The exam ner, therefore, has not shown that
each imtation of the invention recited in any of appellants’
clainms is disclosed in a single reference. Consequently, the

exam ner has not established a prina facie case of

anticipation of appellants’ clained invention.
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DECI SI ON

The rejection of clains 27, 30-33 and 56-69 under 35
US C 8§ 102(b) as being anticipated by Meinhardt is reversed.

REVERSED

CHUNG K. PAK
Adm ni strative Patent Judge
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